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WThe Commiagpic Sov
Texas, hes, in Athe ~-at s+ Seoond and
third class roeds »r : rected and
maintained gt - sdessary, Re-
cently an ¢pp led with the

cm‘-s‘io 5 - . v
sald roads ax 3 poatjon has recsived a

e r. CQM has requested
y refdrred to your deperiment
. ‘nniu qnuutnﬂ

Does the Onnnisaianara' Court
7, Texas, have authority to
f!ﬂl upon first olass, seoond

*Question gga 2t What is the classificetion of
s road that 8 never bsen slassified dy the
connty es either a first, second or third slass
but is a road thaé is being mintained by
ha 6ounty and used by the publie by prescrip-
tion?

'§§ gggog Eos )}t Does the user of a 7088 80
q y presoription give to that road the
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dignity of sither a firss, secend or $hird
olass road, Or san & road be s first, sesond
or thixd 1!133 roal by presoriptien?

',?g_am_y Is a sattle gusrd an ob~
struosions &, o & first olass roads; », en
a .::ana olass roaldj or, o, on a third elass
res

wouegtion Mo, §1 Would an alieration of &
08 & such ohange as to ohange the olassi-
fication or Aignity of & read?

*Enelosed herewith you will find a brief
on the statutes fn the eases thus far ocovered,
Eowever, I oannot find where this guestion of
cattle guards has deen directly passed upen,
This matter is now pending before the Commim-
sionera' Court of Travis Oounty, and before
asting upon the matter further thn Commission~
ers' Court is awaiting your requested opinion,”

Article 6704, Vernon's Annotated Texms Civil Stat~
utes, reads as followst

*"The Commiasionsrs Court shall olassify
all pudblic roads in their counties as follows:

®*), Yirst olass roads shall dbs sleay of
all obatructions, snd not less than forty (A0)
feet nor more than one hundred (100) feet wide;
all stumps over six {6) inohes in dismeter
shall be out down to six (6) inchep of the = -
surfecs and rounded off, and ull nps six
{6) inohes in diameter and under, but smooth
wish the ground, and all causeways male at
leaat sen (16) feet wide, no first or second
olass road shall be redussd to a lowsr slass,

»2, Seocond class roalds abell eonform to
the requirements of firast elass roads except
that they shall be not less than forty (A0
Teet wide, : :

"3, Third olass roeds shall nos be less
than twenty (20) feet wide and the sauseway not
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less shan twelve (1R) feot wide; othexwise
they shall eenform t0 the requirenents of
£irst elasas yeads,

he sounty in this Btate sontain.
ing & population of not less than five thou-
sand, six hundred and ninety {5,690) nor more
than five thousand, seven hunired and rifsy
(5,750), acoording to the lass preceding Fede
eral Census, xay by & majority vote of the
Comminssioners Court thorsof authorize the eon-
struotion of oattle guards moroas any or all
sf the first class, second dass, or third
olacs roads in said esounty, and suoch oattle
gaards shall not be olassed
odbatructions en said roads,

"The Commissionera Oourt of any sounty
coming under the provisions of this Ast shall
within pixty (60) days after this Aot takes
effeot, provide proper plans and spesifica-
tions of s standard eattle guard to dHe used
on the roalds of said eocunty, said plans and
ppecifications to be pleinly written, suprle-
mented by suech draw. ngs as may Yo necessary
and shall bde eavailatle to the inspesstion of
the oitizenship of such eounty, After said
Commissioners Court provides said prefor-plnna :
and speoifiontions of a standard ocattle guard
to be used on the rozds of said county any
person sonstruoting any eattle guard that is:
pot in aceordance with said approved plans
end specirications prepared by said Cosamlis-
sfoners Oourt shall be deemed guilty of od=
struoting seaid reads of said oounty, and the
person responsible for such improper constzme-
tion of said sattle guards shall de desmed
guilty of s minlexeancr, and ahall be fianed
not less than Five Dollars {§5) nor more than
One Eundred Dollers {$100), :

*The Commissioners Oourt ¢f any eouniy
ooming under the provisions of this Ast is
heredy authorized and empowered to construoct
oattle guards on the first olass, sesond olass,

or considered as
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and third elass roads of saild epunty amd pay

for same ou$ Of ths Roed and Bridge Funds of

said spunty when in thelr § Shey bo=

lieve the construstion of sush sattle guards

to de to the best interest of the sitisens of
safd oounty,” 3

Artiecle 6711, Yernon's Annotated Texas Oivil Stas-
utes, reads as followst : '

"Any lines hotween 4ifferent persons or
owers of lands, any seotion line, or any
srnotieablo rou‘o. that the Commissioners®

ourt may agres upon, in order to avoid hills,
mountains or streama $hrouzh any and all ine
slosures, may be declared pudlic highways upon
the following sonditions:

*l. Ton fresholders, or ocoe Or mOTe pere
sons living within an 1nolosuro, who &4esires

& nsarsr, better or more prasticadle road $o
their chureh, county seat, mill, timber, or
water, may make sworn lppiioatlon to the Com-
missioners' Court for an order estedlishing
such road, &esignating ths lines sought to be
opensd an& the names and rssidences of the per-
sons or owners to be arffeoted by such proposed
road, and stating the facts whioh show a anee~
essity ror such road,

*2, Upon the filingwf such n{puunn
the elerk 1 izpus & notice rev tt:t the .
substanoce thaereof directed o the sheriff ey
any oonstabls 0f the oounty, commanding him to
suamon suok land owners, nauing them, $o ap-
pear at She next regular term of the coxmis~
sioners' eourt and show esuss why asid lines
stould net de declarsd pudlie highways, Baid
notice shall ds served in the manner and for
the length of time provided for the service of
eitations iz oivil aetions in Justioe eourss,
and ahall be returned in like manner as suech
eitation, : '

*3, At a reguler term of the murt, arfter
dus service of such notice, if the sozmission-
srs' oourt deexs said road »f sufficlsnt padlis

8&
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535,

izportance, it may issue an order declaring
the lines &csignctod in the application, or
the lines fixed by the semmiassioners?! ocours
to be pudlie highways, and direet the same ‘o
be opensd by the owners thareof and left epen
for a space of fifteen feel on each side of
said 1ine, dut the marked trees and other ob=-
Jeots ased to designate 3ald lines, and the
corners of surveys, shall not be resoved nor
defaced, Kotice of sush arder shall de imme-
d5ately served upon susch ocwners, amd return
made thereon, as befores provided,

*he The damages to such land omners
shall be assessed by & jury of freeholders
as for other pudlie roads, and all costs a
tending the 2roooodingt in opening neighdor-
hood roads, if the application 1s granted
shall be pald by the eounty.

"5. The commissioners' eocurt shall not
be required to keof any such road worked by
theﬂrogd hands as in the oase of other publle
roads,

We Qquote from 21 Texas Jurisprudence, pages 535,
536' 537, 539, 540 and 5%; as followst

Lt | z. Statutory Terss « 'Public Roads' =~
tHighwayl, The statuts relating to county
roeds refers to all publie roads and highwaya
not discontinued and sstadlished agreaadly so
law. This has been sonstrued to mean & road
established by the commissioners' sourt, The
expression 'publio road' in othsxr statutes is
genarally oconairusd to inelude sonstatutody

as well as statutory roeds + « o

.!Cl..

*}{ 9. Oounty Roads -~ Classification, Under
statutory direction eommissioners' ecurts classify
rosds as of the first, second or third class,

The purpose of classifisation is in order that
a8 minimum width may te presoribed aceording %o
class, The prosoribed widths are: oot less

than forty nor more than one hundred feet for
first end seoond class roada and not less thaa
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twenty feet for $hird-clase roads, with cause~
ways sixtesn feet in width for firat and seeond
Oll:l roads and twelve feel for third~slass
roads,

=§ 10, Neighberhood Rosds. WNeighdorhood
roads are distinguished from other roads in that
they are established under gpeoial procsdure,
Formerly it was uisite that the inselosure -
through which & peizhborhodd roed was establish-
ed should eontain not less than 1280 asres, and
that the road should dbe laid out along a boun-
aar{ or seotion line or in a Gireot line through
sn inolosure, These requirenents have deen
abolished; The sonsequences of a 1vad belng
& neighborhood road ars that the county ocvmipe
sioners ars not required to work it by the read
hands, and that, where the right of way has
besn aequired tithout sost to the sounty the
land owner aoroas whose property the road runs
nay weot gates whon nsoessarxy.

'..!.

*| 14, Statutory and Konstatutory Roads,
Another elassirfiecation of highways points to
their origin as being statutory or nonstatutery,
Prior to any statutory procedure for the ostad-
1ishment of highways, dediocation and preserip-
tion were the moles of acquisition knowh to ths
eommon law, These modes have not besn adbolizhed
by the statute that preseribes a precedurs for
the estedblimhment ef yoads by county eofficlals,

¢ & @

e s 2 0

'! 15, In Genersl, As already notised,

a right of publis travel over land may de ae-
quired without any establishment of a highway
by prooceedings under the statute. Also, as
notioed hereafter, official adoption or svem
reocognition is not essential, One nonstatutory
mode of soquisition is by dediecation, Deldi~
oation may be overt aet of the omer signi-
fying his intention, the dedication being ac-
cepted by publie mse, Also, without any overt
aot on the owner's part, the pudlie may ia
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fact travel ever his land fn such sirounstanses
that inteat S0 Qelioats it %0 the pudlie use
for highway purposes may be inferred,

"Another mode of acquisition is by pre~
soripties right vesting b{ virtue of long~
econtinued use, Thus public use may de evidence
of the asesptance of a dedieation, or of the
swnsr'a intent to dedicats and the pudiis’s
aooeptance, or of a presoriptive right of use,

.a s & @

'l 29. Presoriptions . ¢ o

"Period of use, - Before adoption er the
statute of limitations as preseribing the period
of public uss, twenty years was regarded as the
rinimum per&o&. The longest statutory tera
(ten years) is now acsepted as the minimom
period, 70 make up the statutory time, the
term of use under former ownars may be tacked
on to the tinme of use under the present owner.*

Article 784, Vernon's Annotated Texas Pemal Code,
reads as follows)

. "Wnosver shall wilfully ebstruct or injure
or pauss to de obstruoted or iajured in mny man-
ner whatsoever any publie road or htfhsty or
any street or alley in any towa or sisy, or any
publio bridge or causeway, withia this ﬁt&to
shall be fined not oxlooelnc two hundred Qolinrl.'

Ve quote from 21 Te:ia Juriqpfadenoo, pages 723
and 724, as followss

| 209, ¥bat is an Obstruction « Ia

Generel. Xvidence baving been given of an
ertiricial, physiocal obstruction to travel,
4t is imuaterisl that the defendant's struo-
ture enoroaches upona oaly part of the roade
way and that the remaining peart leaves ample
space for travel, narrosing of the road
to lese than $ts legal width i3 an obstruo-
tion, and any obstrustion that iaterferes with
the road in the sense of making £t less sone
venient for travel is en offence, Howsver,
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the eonvanionce of $he publiy i not the sole
test, for any permanent interference with

the publie right is an obstruction, although,
regarded nazlg_ the defendant has mot in
faot obstructed pu Ilc travel, Thus s con~
viotion was arffirmed where the obstruosion
sonsisted of ocutting the roadunyz putting e
sulvert aoxoss 1%, and leaving Shs road in a
sondition not as good as defore, Fanoing along
A stream Lrom a bridge approsch %0 the road
boundary is likewise a loga) obdstruction, Anéd
of course an inolosure of part of the road by
another does not Justify the &efendent's in-
slosure of the remaining part,"

‘The oass of Dozler v, City of Austin, 253 S, ¥, 55,
held a ourb whiolh protruled into a street or slley was an
oba;r;;tian. ¥e quote frox the oourt's opinion in this ocase
as follows) '

", + s YPudlle highvli: beleng from side
to slde and end tu end to the pudiie' and any
permanent structure or purpresture which materw
fally enoroaches upon a public street and im-
pedes trave)l is & nuisance per ee, uapnd may be
abated, notwithstanding spmce is iort for the
passage of the pudlioc. This is the only
safs rule, for, 4if one person ¢an persanent-
1y use a ﬁ!;hway for his own privete purposes,
80 may all, and if it woere left to the jury
to dsternine in every ocase how far suoch an

" sbstruction might enoycaoch upsn the way
withsut deing & nuisance, theore would be no
osrtainty in the law and what was at first
& matieor of a small sonssquence would soon
besoome & durden, not only to adjolning owne
ers, but te all the taxpayers and the travel-
ing publisc as well, Thus expesdiency forbids
any other rule, But even if it did not, the
rule is woll founded in prineiple, for it'is
well settled, ‘the pudlie ere ontltlad, not
only to & free passage along any pertion of
it not in the motual use 0f some other travel=-
or,' and if this be true it nesssserily fol-
lows thas there e¢an bs no *rightful gornlncnt
uso of the way for privete purpossse,’ .+ ,»

'.l.’l
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"No question of the reasonadlensss or un~
reasongadbleness of a peraanent ohstruetion
ean sver arise, butl if it is & peraanent ode
struotion 4% sould be adated, Pudblie rights
oannpt bs destroyed or impaired by the self-
ish desires of the individusl who Bmay seek
to advance Ais own ends, regardless ef the
dictates of Justios and equity, %he eostliie
aess of improvement forming sncroashusats
on & street can offer no defense to an astion
t0 remove the odstruoction, becausse suoch in-
provement was knowingly and wilifully mmde
with no basis but the desire to extend the
possessory right of the sitizen %0 pudlie
property, L

..l...

The ocase of Boon v, Clark, 214 B. W, 607, holds
that in view of Artiole 812, Penal dose of 1911 (now Article
78k, Vernon's Annotated Texas Penal Code) prohiditing the
obstruction of public roads the Commissioners' Court would
not be authorizred to lease any portion of the pudlie roads
or highways for oll and gas wells which would nesessarily

be obstruotions thereof,

The case of X1 Paso Kleotric Company v, Lesper, &2
8, w, (24) 863, holas that whike the Commissioners' Qour&

is vested by law with & wide disoretion {2 the matter of
opening and olosing publie roads i% samnot give an sleetrie
sompany or anyone ¢1se the right & ebstruot a pudblio road
by tho erestion and maintenanes of & pole wishin the right-
otdunilot a publis read, We guote froa the eourt's opinion
as follows! _ ' - o

*The undisputed evilence showed that
the pole in queation was some distancs Irea
the odge Of the traveled or paved part of
the hig on elther slde, and sone twenty:
fest from the ocenter of eilher of the roads,
but was within the right of way of each of
the highways. If we understand the conten-
tion of appsllant, it is to the effect that bde-
cause there was ample room on both sidss
of the pole.for the passage of vehicles, and
the location of the pole did mot fnterfere with
or impede traffie, the answers of tho.:ur{ to
its speola) iasnes, finding against appellant,
was contrary to and sgalanst the weight of the



391,
Honorable B, L, Bauknight, Page 10

evidenoe; in ether words, g negligenes is
shown as & matter of law, Article 784 of sur
Penal Cods makes it a misdensanor $0 will-
felly obdstruct in eny manner whatever any
pubdblic road or highway. '

*In 29 C, 7., under the subject of what o~
stitates ob:trnotlon- to highways, p. 616 ot

p9Qe, it is said one i» not Jnlttfiod in ebstruot-
ing & highway becauss he leaves suffisient

room for the passage of the pudlie and re-

fers to many oases in note, inoluding Kellsy

Ve stlt.. Tex, Crys Re 2 ’ 80 8, W, 382| It

is there 8aid that the same is true of any

objeot placed olose to the roadway ecastitut-

ing a present sourse eof dangsr.

"It 10 said in Robinson v, Btase {(Tex. Or,
Appa) &k B4 W, 509, in a prossoution for ed-
atruoting a second olass highway, that, 'ale
though every partioular part of the read may
not bhave deen traveled by the pudlioc, each and
every part of the same was a part of ths pub-
l1icethoroughfare, and appellant had no right
to infringe upon it, though the traveled part
of the road may not have lain fmmediately
over the portion encroachsd upon by appel-
lant.,'! %¥hil he conmissioners DUrY ]
yested by law with & wide digoretion in %hi
Ba KIIIEEIFFIEEEEI[E!](IIEIJ%[F!Eﬁ!ﬁtﬁ)i

. . . B

LA K A Th1

roeda, it esnmot trapscend ths powex

od, We thipk 1t mav not Jn thils instano
zive appellant the right $o obstryof She road
DY 16 ereot ‘ 4 jaxl angeo of the pole

' hin the right of way Of tae Yoaus an qusd-
tion. Undersooring ours

Also see the following oeloi'on road obstructions:

Shippers' Oompross & Warehouse v, David-
son, 86 5, ¥, 1032

nnb’ Yo Elok!. 61 S- ¥e (2‘) ‘n
folly v, Stats, 19 Tex, Cr. 16_

B@ntn Fo Townaite Co, v, Norvell, 207
so ‘0960 '
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3&3&13. vs Btate, 60 8, ¥, laa; 1040
Perzy v, Jagcers, 9 8. Wy (24} 143

We quote from 25 American Juriaprudence, page 569,
as follows: :

v{ 276, Power to Authorize Obatruotion
or Enorcachnent, - Subject to eonstitutional
linitations upon the invesion of property
rights, the logislature may suthorize obstruoe
tione 1n streets or other higbways which would
otherwise be nulsanoes, and msy tsmporarily
withdraw any highway from the general publis -
use and dovote it for the time deing to a
public use of a speoial ocharacter, As a rule,
any obstruotion or structure whioh is author-
ired by & statute enscted within the scope of
legislative power oannot be a nuisancs, but
ptat a 4 ch_obs )

o ‘ L} e s & 01’300!‘

ours

The ternm "osttle guard” has been defined by the
sourts nany times with relation to rallroad crossings. EHere
is one such definitiont

“10attle Guaxds, ' as used in statutes
requiring railroads to erect cattle gunrds
et certain places alonzg their lines, mean
such ean applisnoe as will prevent animals
from going wpon the right of way.,* =

¥e aspume Trom your letter that the cattle guards
ocontemplated will effectively obstruct the paassage of oows,
horses ané ether livestook., If this be itrus auch ocattle
guards would prevent iravel over such eattle guards by horse-
back, borse apd wagon and other horss-irewn traffie, It
!ouli also prevent the owner of osattles from Ariving same
over the enttle guards. There oan de no doudbt but that
horse-drawn traffic haz the same right to use the publie
roads as automobiles or other motor=driven traffis would
have. It is also true that such horse-drawn traffic would
be entitled to oceupy any portion of the public road not
ooqup§ed at the same time by another user of the road, The
fs0% that horse-dyrawn traffie might have a way to detour
of go around the sattle guards would not prevent the cattle

¢
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guards rron deing edstruotions, In other words, all treffie,
whether it be motor-driven er horse-dremm, weuld have the
right o0 use all or any portion of She »oal or right of wmy
:otr:gonplod at the same time by othsr vehiocles or other

T Os

It &8 therefore ouy opinion that a cattle guard
18 a rosd obstruotion.

Artiole 6712, Yernon's Annotated Texas Oivil Stat-
utes, reads as follows: |

"The owoers of land across which a third
olass or nsighborhood road may be run, when
the right of way therefor has been aoquired
without cost to the county, may srect gates
scross said road when necessary, sald gcates
to be not less than ten feet ui&c and free of
obstructions at the top,"

It s our opinion that Artiele 6712, V, A, O, 8.,
supre, does not suthorire the erection of oatile guards dy
either the oounty or private individuals, This artiecle only
authorizes the ercotion of the kind of gates deacribed in

the statute on the elass of rosds desgignated in the statute
by certain land owners as set out in the stntute, This stat-
ute would be striotly eonstrued., See 25 Ameriocan Jurie-
prudencs, p. 569, adbove quoted. ‘ .

We call your attention to Sestion & of Articls 6704,
V. A, Co B,, supra, which authorizes she Commiasioners®
Court of any oounty in the State oontaining s population ef
not less than 5,690 and not more than 5,750 pnhabitants
scoording to the last precsding Yederal Census, 40 construet
cattle guards aoross any or all rirst, seocond or third
class roads in such ocounty. The eaot also provides: ﬂg%gg
cattle puayrd hall pot b 28898 03 byed 88 obs :
tiong on paill T wou ' ron this ao the
Yeglslature cvf%ongly recognized that cattle guards we
roed phatructions and that the Comissioners' Court had no
suthority to ereot oattle guards, hence the passage of the
aot for the oounty or counties coming within the popula-
tion brackets set out in the set, PFlease let it be under-
stood, however, that we express no opinion bhare as to the
oonstitutionnlity of Seotion 4 of the act as it £s not pec-
essary for us here {0 pass Oon BaBs, B
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In answer %0 your first question i¢ is our opin-
fon that the Commissioners' Coury of Travis County does not
have authority to ereot cattle guards upon any of the pudlie
roads of Travis County regardless of diow said publioc roads
are classified, .

In answer to your fourth questiom it is our opin-
fon that cattle guards are obstrustions to all pudblic roads
o{ Tr:::'acount’ regardless of how said publis roads are
elapns L 42

Have answered your first and fourth questions in
the manner that we have, it becones uvanecessary to answer
your second, third and }irth queations,

¥e wish t0 express our appreciation for the adle

briefs furnished us by you and the respeotive attorneys
representing the lanéholders interested in the zbove matiesr,

Teir truly yours
ATTORKEY GENERAL OF TEXAS

T J Danins

¥m, 4. Yanning
Apsistant

e
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APPROVEDJUL 11, 1942
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